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Abstract

| am interested in the relationship between cant#tital and private law. The two Grand Projects, th
European Constitution and the European Civil Cedeye as a catalyst to develop my argument. | will
first look at the link between the two Grand Prigeloy placing emphasis on parameters which may
help to explain and to analyse the reasons why éotled or seem to have ended in deadlock. | use
the metaphor of ‘failure’, meaning the politicalaifure’, the non realisation of the European
Constitution which has now been replaced by thddtisTreaty and the predictable ‘failure’ of the
European Civil Code project, called the Common FraiReference, which obviously does not have
the support of the European Commission, the Councilthe Member States. Ideological
preconceptions refer to implicit assumptions whictited the elaboration of the two Grand Projects
despite their conceptual differences. It will hawebe shown that the idea of a European Constitutio
is at least based on a mandate from the MembeesStahereas such a mandate does not exist in the
European Civil Code project. So there is an inhedsep difference between the Grand Projects.
Seeking deeper links via implicit assumptions, have suggests that the two Grand Projects are
politically and legally connected despite theirf@i&ént origins and functions. Only by understanding
the linkage may we create an opportunity to putghe law into a constitutional perspective.

Keywords

Constitutionalisation of private law, European Qduogon, Draft Common Frame of Reference,
European Integration and National Disintegratioeclkinic and Organic Solidarity.
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l. Failuresor Ideological Preconceptions

This topic is inspired by three different intelleat environments. First, my home university in
Bamberg, where we are running a graduate schooOtfnung und SchlieBung von Markten und
Sozialrdumen’ (Markets and Social Systems in Euro@etween Global Orders, European Decision
Making and National Traditiond).The graduate school is an interdisciplinary prpjded by
sociologists, political scientists, economists dgyers. Secondly, my current home, the European
University Institute, where Constitutional Lawyensd Human Rights Lawyers set the agenda. So not
only intellectually but also institutionally | aras a private lawyer, confronted with two broad éssu
firstly, the relationship between EU Private Lawdduropean Constitutional Law and secondly, EU
Private Law and Human Rights. My third inspirat@manates from the Centre of Excellence of the
University of Helsinki which purports that Constianal and Private Law should be analysed in a
joint perspective. The CoE project is very muchdgdi by the idea of multi-constitutionalism, of
plurality of private legal orders and of multi awutalism? which, however, does not exclude the
development of a genuine European legal otder.

The three projects have one thing in common — pEileav seems to be at the borderline of the agenda.
| take this perception as a challenge and an oppitytto insist on the possible contribution ofvaitie

law to the well-established and widely recognisatstofean constitutionalisation process. There
doesn’t seem to be any agreement on whether antidabextent private law forms an integral part of
the constitutionalisation processam interested in the relationship between cartgtnal and private
law. The two Grand Projects serve as a catalydet@lop my argument. | will first look at the link
between the two Grand Projects by placing emplwassx parameters which may help to explain and
to analyse the reasons why both ended or seemvdraded in deadlock. In my oral presentation |
used the metaphor of ‘failure’, meaning the pditifailure’, the non realisation of the European
Constitution which has now been replaced by thédrisTreaty and the predictable ‘failure’ of the
European Civil Code project, called the Common FeranReference, which obviously does not have
the support of the European Commission, the Cowrcthe Member States. On further reflection
triggered byN. Reichl think ‘failure’ may not fully cover the paramesewnhich | intend to analyse as
tentative explanations for the deeper reasons lgetgnd the ‘failure’. ‘Failure’ is too dramatic @én
too superficial. Too dramatic, since it is conceieathat both projects might survive in one form or
another and in fact impact the further Europedagimation process, too superficial since ‘failure’
suggests that the two Grand Projects were terndnatea formal act, like the French and Dutch veto
to the constitution. A similar political vote onettEuropean Civil Code project is hard to imagine.
Whilst | will not deny that | had originally suchrather formal scenario at leasitto vocdan mind, |
equally wanted to identify the reasons why the guty ‘failed’. To this end, ‘failure’ falls shorhi
realising my original intentions. The term ‘ideolcg preconceptions’ seems to capture my concern
more precisely. ‘ldeological preconceptions’ refer implicit assumptions which united the
elaboration of the two Grand Projects despite theirceptual differences. It will have to be shown
that the idea of a European Constitution is attléased on a mandate from the Member States,

http://www.uni-bamberg.de/fileadmin/uni/wissenaftheinricht/gk_mse/Paper/research.pdf

C. van Dam, Who is Afraid of Diversity? CulturaiMersity, European Co-operation, and European Tost (2009) 20
KLJ 281.

This has been the ‘result of a conference’ whazik place here in Helsinki in 2006, the resultsvbfch are published
by Th. Wilhelmsson/E. Paunio/A. Phjolainen (edsjvd&e Law and the Many Cultures of Europe, 2007.

See 0. O. Cherednychenko, Fundamental Rights, @bhimsv and the Protection of the Weaker Party, A Garative
Analysis of the Constitutionalisation of Contract Laith Emphasis on Risky Financial Transactions, 2008 Mak,
Fundamental Rights in European Contract Law, A Comspariof the Impact of Fundamental Rights on Contractua
Relationships in Germany, the Netherlands, Italy Bndland, 2008; St. Grundmann (ed.), Constitutidrelles and
European Contract Law, 2008; for a critical perspecsee C.-W. Canaris, Wandlung des Schuldvertralgtsree
Tendenz zu seiner Materialisierung AcP 200 (202D3.
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whereas such a mandate does not exist in the EamoPeil Code project. So there is an inherent
deep difference between the Grand Projects. Seeldager links via implicit assumptions, however,
suggests that the two Grand Projects are polijieall legally connected despite their differengios
and functions. Only by understanding the linkagg ma create an opportunity to put private law into
a constitutional perspective.

. Six ParametersLinking the Ideological Preconceptions

1. Feasibility of the Two Grand Projects

Is it timely, possible and feasible to establishthie beginning of the 24Century, a European identity
via a European Constitution and a European CivideCand to ‘develop’ a European denfoafe the
two Grand Projects reflecting 1€entury ideologies? These issues have indeed drdgated with
regard to the European Civil Code Proje€here are proponents and opponents to the Granjelcss,
both at the political and the academic level, anctheérous contributions have been written on the
feasibility of the European Constitution as wellasthe feasibility of a European Civil Code. From
the constitutional law side emphasis is put on ttutgnal pluralismi against any explicit or implicit
attempt to replace the national constitutions vizueopean Constitution. This corresponds to tha ple
for private law pluralism — bearing different haagh in the private law discourse —Private Law and
the Many Cultures of Euroge- or ‘Private Law Beyond the Stafel.have expressed elsewhere my
reservations against the need for a European prilgat codification project superseding national
private legal orders, against the chosen methogtoMdch governs the work of the acquis group and
the study group and last but not least againshitky democratic legitimacy.

In seeking an answer to these questions one shotildnly investigate the deeper reasons behind the
idea of the Grand Projects and the historical, enva, political and social feasibility in a globsgd
world where the nation state is on the decline. dfitution making and Private Law code making
bears an inherently political dimension. People Bkof. Christian von Baor EP Diana Wallisshare

a common vision on the role and function of a EesspCivil Code, a vision which might be inspired
by personal experience of the post-war period. fopeian Constitution and a European Civil Code
form an integral part of a harmonic perspectivdlofted Europe with a common legal order. The
sceptics who favour multi-constitutionalism and altifaceted European legal order, often find
themselves in a more defensive position. The ‘wisiof a multi-faceted European legal order,
however, is gaining ground in Europe, particuldystered by the current economic crisis which has

See in the aftermath of the Maastricht decisibthe German Constitutional Court, J.H.H. Weiler, ¥éas European
Politics, European Democracy and lIts Critique, WEstopean Politics, Summer, 1995, p. 4; on the owetsy
between J. Habermas and D. Grimm, see P. KrauepBische Kulturpolitik und Sprachproblematik, 2004.

R. Schulze (ed.), Common Frame of Reference amtibxiEC Private Law, 2008.

J. Baquero-Cruz, The Legacy of the Maastricht-Ureid the Pluralist Movement, EUl Working paper RSCAS
2007/13; M. Kumm, The Jurisprudence of ConstitutioBanflict Constitutional Supremacy before and aftiee
Constitutional Treaty, European Law Journal, 200262; N. Walker, Post-constituent Constitutionaligine Case of
the European Union, in N. Walker/M. Loughlin, Cohgtint Power and Constitutional Form, 2007, pp. 288-M.
Maduro, Europe and the Constitution: What if ThisésGood as it Gets?, in J.H.H. Weiler/M. Wind (p&siropean
Constitutionalism — Beyond the State, 2003, p. 74.

Th. Wilhelmsson, Varieties of Welfarism in EurapeContract Law, European Law Journal 10 (2004)/12; the
same, Introduction in Th. Wilhelmsson et al (ed®rjyate Law and the Many Cultures of Europe (07, p. 3.

R. Michaels/N. Jansen, Private Law Beyond the 3t&igropeanization, Globalisation, PrivatizationCAJ2006, p.
843; N. Jansen/R. Michaels (eds.), Beyond the Ratkinking Private Law, 2008.

H.-W. Micklitz, Review of Academic Approaches ohet European Contract Law Codification Project, iféri
Amicorum Guido Alpa Private Law Beyond the Natior@ystems (eds.), M. Andenas/S. Diaz Alabart/Sir B.
Markesinis/H.-W. Micklitz/N. Pasquino, 2007, p. 6@&d the contributions in H.-W. Micklitz/F. Cafag@gds.),
European Private Law after the Common Frame of Redere2010.
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Failure or Ideological Preconceptions

strengthened the position of the Member Statasd perhaps also due to the fact that the coming
political and academic generation is not at athidfiof legal diversity? understanding different legal
orders as a useful and helpful level-playing fieMl/e the lawyers form part of the European elite,
which works at the forefront of the European iné&gn process with or without the two Grand
Projects. | will come back to this aspect latter.

The link then could be that the two projects sthdat with mistaken premises in that they intentbed
realise a model of a homogenous European societtgediin a European demos and bound together
by a European Constitution and a European Civile&Calfhat has not taken place is a true public
debate on European unity and European diversitywbere unity is needed, but also where unity
should not be achieved. This implies that a newndoof research should open up on pluralism within
the constitutional and the private law frafe.

2. The Social in the Two Grand Projects

| start from the premise that the current EU legialer is unbalanced in that the economy enjoys
primacy over social concerns. The European Commumits and still is a liberal project meant to
open up markets with a touch of social '6ilThe European Court of Justice is testing ever more
strongly national social regulations against thar fireedoms; a process which was and is not
counterbalanced by corresponding positive Europesgulation, not even within the European
Constitution project. As a matter of fact the Ewap Constitution did not bring about new rules of
what D. Kennedy termed ‘The Social’. This is particularly true Witegard to consumer protection
where the European Constitution did not tackle ahyhe difficult questions which result from the
side by side of the competence rules, Art. 95 enlniternal Market which shall ensure a high level o
consumer protection and the role and function af 263 which grants the European Community a set
of competences reaching beyond Art. 95*EThis is likewise true with regard to social antdar
law, where the rules have remained more or lessst#ime since the adoption of the Treaty of
Amsterdam. The European Constitution did not fazes@y major shift in competence away from the
Member States to the European level. There is avearrelation between the limited scope of EU
competence and its societal relevance. The gréfagesocial relevance, the less developed the EU
competences. This does not mean that the Europeastittition does not deal with ‘The Social’ at all.
Since the adoption of the Single European Act “Bueial’ belongs to the European integration
project. The gradual shift in competence since 1@86perceived as either deconstruction or
modernisation of the national social welfare state Community law, resulting in quite different
perceptions of the role and importance of ‘The Sbat the European levél.

oy James, Die Finanzkrise und ihre HerausfordgfiinEuropa, TranState Working Papers, No. 1053200

12 10 paraphrase the heading of C. van Dam’s arfimtecit. Fn. 2.

13 Seeon pluralism, E. Christodoulidis in this voki
A. Fischer Lescano/F. RadI/Ch. Schmid, Européisgbsellschaftsverfassung, 2009.

N. Reich, How proportionate is the proportionalisinciple in the internal market case law of th€JEin B. de
Witte/H.-W. Micklitz (eds.), The ECJ and the autoryoofi the Member States, forthcoming 2010, who asghewever,
that the ECJ restricts the negative impact in itsemecent judgments via the proportionality priteip

D. Kennedy, Three Globalizations of Law & Legaholight, in D. Trubek/A. Santos (eds.), The New Lamd
Economic Development, 2006, pp. 19-73.

H.-W. Micklitz/N. Reich/St. Weatherill, EU TreaBevision and Consumer Protection, JCP 27 (2004 3¢p-399.
St. Leibfried/St. Mau (eds.), Welfare States: Gautgion, Deconstruction, Reconstruction, 3 Volung)8.
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Substantial changes, however, may be reported fvbat F. RodF calls ‘Leitnormen’, which have
been proposed in the European Constitution and elaborated on in the Lisbon Treaty. The latter
neither grant rights nor competence but they yietl effects in the development of EU social and
labour law.

Art. 3 (3). The Union shall establish an internabrket. It shall work for the sustainable
development of Europe based on balanced econontwtlyrand price stabilitya highly
competitive social market economaiming at full employment and social progress] anhigh
level of protection and improvement of the quabifythe environment. It shall promote scientific
and technological advance.

It shall combat social exclusion and discriminatiaand shall promotesocial justice and
protection, equality between women and men, satidbetween generations and protection of the
rights of the child.

Art. 2 (new) The Union is founded on the valuesre$pect for human dignity, freedom,
democracy, equality, the rule of law and respecthfaman rights, including the rights of persons
belonging to minorities. These values are commothéoMember States in a society in which
pluralism, non-discrimination, tolerance, justiselidarity and equality between women and men
prevail.

Of particular importance might be Art. 3 (3) whigtiroduces the concept of a highly competitive
social market economyrhe key question is whether the reference to ‘Sheial’ will have a long
standing impact on the future outlook of the Eusspkegal orderCh. Joerge® argues that this will
not be the case for two reasons, first the conangdtthe success of the social market economy was
due to particular post war circumstances in Germahich cannot be transposed to the making of
social market economy in the EU at the beginning of tii Qentury and that a true change from a
market driven European legal order to a more sogiglook would entail a massive shift of
competences from the Member States to the EU htéth is politically inconceivable and, if it
would take place, would have to resolve probleméigh complexity?' D. Damjanovicand B. de
Witte” offer a more optimistic reading of the future dhe Social’, in particular due to the fact that
the European Court of Justice is ready to randambouple social rights from the market logic of the
integration process. However, the only delegatidn competence foreseen in the European
Constitution Art. I-14 (4), where the EU should geimpetences ‘to promote and co-ordinate the
economic and employment policies of the MembereStahas been repealed.

F. Rodl, Européische Arbeitsverfassung, to beiplétl in A.v. Bogdandy (Hrsg.), Européisches Vertfagsrecht, 2.
Auflage, 2009, will also be published in Englishthg same editor in the course of the year.

20 ch. Joerges, A Renaissance of the European Ecor@onistitution, in U. Neergard/R. Nielsen/L. M. Rosepéeds.),

Integrating Welfare Functions into EU Law — From Rota Lisbon, 2009, p. 29, in particular at p. 42.

2 E Scharpf, The European Social Model: Copindnwlie Challenges of Diversity, Journal of Common Ma&tudies,

2002, p. 645; F. Scharpf, H. Obinger/St. Leibfri@&ipasse fur ein soziales Europa: Lehren aus dschBzhte des
westlichen Fdderalismus, Der Staat 2005, p. 505.

D. Damjanovic/B. de Witte, Welfare Integrationdhgh EU Law: The Overall Picture in the Light oéthisbon Treaty,
in U. Neergard/R. Nielsen/L. M. Roseberry (eds.)ednating Welfare Functions into EU Law — From Roméisbon,
2009, p. 53.
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Failure or Ideological Preconceptions

Solidarity is another ‘Leitnorm’ which has been subject terapts to legal scrutiny, so far, however,
with little consistency® The upgrading in the European Constitution andLltisbon Treaty might
pave the way for a reconsideration of this concegthaps in a new light. European solidarity dgfer
from national solidarity. Constructing solidarity categories of national stagnancy in law simply
overlooks the ongoing transformation of the natiomelfare states. European solidarity requires an
autonomous interpretation. This requires an undedihg of what is behind the concept of solidarity
at the European level and to what extent it corspligth the particular national understanding.
Solidarity will play a crucial role when | look #te dialectic of European integration and national
disintegration.

This rather negative account of the European Sddiadel is somewhat outbalanced by the massive
expansion okocial rights since the Treaty of Maastricht. Social rights, itiea emanating since the
development of the European Social Charter in 1989¢ meant to compensate for the competence
deficiencies in the European legal orderLavaf* andViking?® the ECJ has contributed to this trend
in recognising the right to strike as a fundamenigtht, but then restricting it against the market
freedoms via the proportionality principle. The s Treaty now cuts back the more ambitious goal
of the European Constitution to fully integrate t@barter of Fundamental Rights. This formal
shortfall might though be outweighed by an actiEstropean Court of Justice which is ready to
integrate the Charter of Fundamental Rights inepititerpretation of EU la®’. Kiiciikdevedl speaks

for itself. However, even the full integration dfet Charter in the Lisbon Treaty would and could not
have helped to solve conflicts between market fseedand social rights. The expansion of social
rights does not help to overcome the narrow bouesiarf the EU competence rules on ‘The Soéfal'.
Rights can function as a substitute for the missimmpetences in the European Constitution. Similar
experiences result from the missing forth dimengiothe principle of proportionality which does not
allow for shaping competences between the MemtzgeSand the EY.

The picture is not so different with regard to tBeropean Private Law Codification Project, as
enshrined in the DCFR. At first hand sight it seerssf the DCFR is meant to realise ‘The Social’ as
it merges the European consumer law acquis andoBaroanti-discrimination law with the essence of
the national private legal orders (of the WesteanoBean Democracies). Both areas of the law are
commonly associated if not equated with the satiimlension in the private legal order. Whether or
not such an interpretation of the social charaotdturopean consumer law is correct, is subject to
controversial debaf®.What is striking is that the DCFR does not dedahvébour law. This side of
‘The Social’ is entirely left aside.

SN Wunder, The Usage of Solidarity in the Jumsidin of the ECJ: Symbolism or a European Legal @pt® LLM

Thesis, EUI Florence, 2008; D. Grimm, SolidaritgtRechtsprinzip, 1973.
Judgment, 18.12.2007, Case 341-05, Laval andéaBEQR 2007, 1-11767.

Judgment, 11.12.2007, Case 438-05, The Interradtimansport Workers’ Federation and The Finnisansen’s Union
ECR 2007 I-10779.

See Case C-275/06 Productores de Musica de E¢padrausicae) v. Teléhica de Espafia SAU, [2008CR 1-271
and with regard to private law, V. Kosta, Interivdrket Legislation and the Private Law of the MemBtates — The
Impact of Fundamental Rights, in S. Gschwandtnefbsta/H. Schebesta/P. Verbruggen, EUI Working P2p£2009.

ECJ, 19.1.2010, Case C-555/07 nyr.
F. Rodl, loc. cit. 31.

AG v. Gerven in the Sunday Trading cases, in ndetail H.-W. Micklitz, The Politics of Judicial Coperation, 2005,
p. 119.

H.-W. Micklitz, Jack is out-of the Box — The effiot Consumer-Shopper, in Festschrift Th. Wihelmssnl. Barlund
et. JFT 3-4/2009, p. 417.
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The key question is whether and to what extenDI8&R meets the requirements of social justice as
foreseen in the European Constitution and implestenh the Lisbon Treaty. The social model
enshrined in the DCFR might be regarded as a camipeo between those who defend private
autonomy as the key principle and starting pointhef private legal ord&rand those who advocate
for the restriction of party autonomy to the benefithe weaker partyM. Hesselinkconcludes in his
study which was commissioned by the European Paglid on the question whether the DCFR
complies with the needs of social justice:

‘from the point of view of social justice, the DCR&fairly balanced. ... The level of consumer
protection is sufficiently high. However, as an @bt maximum beyond which the member
States would not be allowed to go in the case bfhfarmonisation, it is submitted, the level of
protection in the DCFR is insufficient’. Howevengte is certainly room for improvemeﬁf.’

His critique is mainly devoted to the minimum/maxim debate which is currently dominating the
revision of the consumercquis® The DCFR does not, however, meet the standards se¢ ‘The
Social Justice Manifestd*. The whole codification project, this was the majdtique voiced by the
authors of the ‘Manifesto’, is said to be overwhelglty designed to guarantee the effective
functioning of the Internal Market, without payitigoute to social justice in the meaning of how to
protect the weaker party in contractual relatiopshilt seems as if the worrying scenario of the
Manifesto is realising itself, if not in the DCFReh in the attempts of the European Commission to
implant, in the revised consumaquis the consumer shopper as the leading figure, biyeseerruling
the protective device of consumer law. The sodialedsion of contract law is then outsourced into
the ?Tjseld of universal services, which might contéie nucleus for a ‘true’ social European private
law.

There seems to exist a conceptual bridge whictsli@knstitutional and Private Law and which is
built out of a genuine European understanding wdtige’. The starting point for such a European
model is to be found in the concept of anti-disanetion, laid down in the Treaty and forcefully
developed by the European Court of Justice ini#id bf social and labour law. By way of secondary
Community law the anti-discrimination principle hasw reached the private law. Perhaps the
innovative potential of the DCFR lies in the int@jpn of anti-discrimination into the proposed
European Civil Code. However, such a paradigm chasdar from being commonly accepted. Quite
contrary, there is strong resistance against ttrasion of such a constitutional principle intovatie
law relations® | have developed elsewhere that the European pontgustice should not be equated
with social justice but can best be understoodaasess justice” It is for the European Community
to grant justice to those who are excluded fromntlagket or to those who face difficulties in making

J. Basedow, Freedom of contract in the Europeadan J&European Review of Private Law 16 (2008), .90
M. W. Hesselink, CRF & Social Justice, 2008, pp.&&

S. Whittaker, A Framework of Principles for Eueapm Contract law, The Law Quarterly Review 125 (200916; P.
Rott/E. Terryn, The Proposal for a Directive on Coneu Rights, ZEuP 2009, p. 456; K. Tonner/M. Tammy De
Vorschlag einer Richtlinie Giber Rechte der Verbranamd seine Auswirkungen auf das nationale Vedirauecht, JZ
2009, p. 277; H.-W. Micklitz/N. Reich, Crénica de unaerte anunciada: The Commission Proposal for mediive on
Consumer Rights’, Common Market Law Review, 47 (2(f)2)471-519.

Social Justice Study Group, Social Justice inogean Contract Law: A Manifesto, European Law Jaljrh0 (2004),
p. 653.

H.-W. Micklitz, Universal Services: nucleus forsacial European private law, to be published in Collec@adirse of
the Academy of European Law, ed. M. Cremona = EUtRivig Paper 12/2009.

J. Basedow, Grundsatz der NichtdiskriminierunguZE2008, p. 230 and F.-J. Sacker, Europaische iBiskerungs-
verbote und deutsches Zivilrecht. Kritische Gedankar Ergdnzung des BGB durch Antidiskriminierungsetriften,
BB Special 6/2004, p. 16.

H.-W. Micklitz, From Social Justice to Access tiees in Private Law: The European Challenge, EUI Mfay Paper
2010 forthcoming.
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Failure or Ideological Preconceptions

use of the market freedorffsEuropean private law rules have to make suretteiveaker parties
have and can maintain access to the market — athe tBuropean society as far as it exits. In trag w
‘access justice’ corresponds to the Leitmotif ofd@aean Social and Labour Law which is guided by
the paradigm of ‘Beschaftigungsfahigkeit’ (the czipato be qualified for a joby’

So the answer then is that the European Constitatial the European Civil Code project do take ‘The
Social’ into account — however, to a limited degoeéy and guided by a different paradigm of justice
The different concepts of ‘The Social’ demonstridie need for an open political discourse over the
chances and the limits of the European Social Mddgk has not taken place, neither in the debate o
the European Constitution nor amongst within thaftdrs of the European Civil Code project. A
European Union, even via a constitution or via aoRaan Civil Code, can and shall do no more than
establisha general framework lead by the paradigatcess justice, whereas it should remain for the
Member States to decide whether they are readytbeyond access justice and guarantee social
justice. The newly introduced Art. 2 of the Lisbbreaty is very much in line with such a concept of
shared responsibility. Art. 2 may not and could betread in the sense that the EU is obliged to
establish ‘social justice’, but the EU has to retdeg social justice as a guiding principle in a tmul
layered EU legal order. | would read into AGduro’s conclusions inViking* such a going together
of the internal market paradigm with social conseis long as the ECJ confirms the wide discretion
of the Member States in balancing market freedogasnat social right$' It implies, and here | can
only underlineM. Hesselink’sargument, that minimum harmonisation should begéneral standard
of any secondary community law intruding into tleeial dimension of EU law.

3. Legitimacy of the Two Grand Projects

Both grand projects suffer from one major flaw: siiation building and private law making appear
as a matter of proper governance and EU citizensess stakeholders.

The process of the elaboration of the European t@otisn is well documentetf. The starting point
has been théaakenCouncil which established the European Convention. Unkerpresidency of
Giscard d’Estaingrepresentatives of the head of old and new MerfSihates, members of national
parliaments from the old and now new Member Stasewell as members of the European Parliament
and from the European Commission concluded theikvim 2003* This sounds as if the peoples
were well represented — via their national parliateeand via their governments. However, what
might have worked after the Second World War, whetonstitutive assembly drafted the German
‘Grundgesetz’ (Basic Law) and when similar institas in the new Member States drafted their
constitutions in the late 0Century, might not be opportune for the developn@ha European
Constitution.

3 this sense ECJ, 28.4.2009, C-518/06 Commissidtaly, 2009 ECR nyr, no cherry-picking in compulsarsurance

law.

¥ R Salais, Reforming the European Social Policy #ra Politics of Indicators, in: M. Jepsen/A Seroafeds.),

Unwrapping the European Social Model, 2006, p. ¥89Somek, Concordantia Catholica: Exploring the Cxinté
European Anti-Discrimination Law and Policy, Traasonal Law and Contempory Problems 15 (2003), p. 93

AG Maduro, Opinion 23.5.2007, Judgment, 11.1272@438/05, The International Transport Workersd€ration and
The Finnish Seamen’s Union ECR 2007 1-10779.

In this direction ECJ, 12.6.2003, C-112/00 SchmigbeECR 2003 1-5659 at 79, 81 and ECJ, Judgmen0 2004, C-
36/02 Omega ECR 2004, 1-9609 at 36, N. Reich, Gemeitfidiche Verkehrsfreiheiten versus Nationales
Arbeitskampfrecht, EuzZW 2008, p. 391.

http://europa.eu/institutional_reform/chronoldggex_en.htm
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What was missing and what should have been orghbiséhe European Community and the Member
States is a public process which allows all citzémparticipate in the process — and not onlytivea
internet but via local and regional debates. Ifdyntake Germany as a striking example, the whole
process since 2001 until the formal signature ef@onstitution in 2004 remained largely unnoticed.
All that German citizens could learn was that thedpean Community and the Member States are
planning to draft a Constitution for Europe, congalrwith the enlargement of the EU. However, there
was literally no public debate. It is charactecidior Germany that the major player in the debate
became th&ermanConstitutional Court, which confirmed the condtdnality of the Lisbon Treaty
but set high benchmarks for the further integragimaces$! The major source of information for
interested citizens was newspapers, reportinghgariedia and via the internet. There are, however,
more promising experiences to be reported. Franit@ted a public debate, in preparation of the
referendum in which the French rejected the Cargiit. There is no overall survey available on the
degree to which the European Constitution becanseibgect of public concern. The majority of
citizens might have perceived the process of ciuistn building as one where the true decisionswer
taken in the backyards of governmental agreementsadks behind close doots.

The process of the elaboration of the Charter ondment Rights does not fully fit into that
scenarid® The Convention which was headedyman Herzoghe former president of the FRG and
of the German Supreme Court, brought together nlyt the governments and the parliamentarians,
but also representatives from the ECJ, from the @iti@e of the Regions, from the Social and
Economic Committee, the Ombudsman and the Couh&luoope. NGO’s were invited to comment
and their contributions were made accessible \gartternet’ So the drafting process was definitely
more open, although a disclaimer as to the degrednich a true public debate was initiated applies.

If we look into the drafting process of the Eurapézivil Code project, the scenario is completely
different. The project was initiated by the EurapeRarliament which pushed the European
Commission over a decade before the codificatimtgss was launched in 20t1The European
Commission delegated the law making into the haridsvo academic circles, the Study Group and
the Acquis Group. Without having a mandate, the tywoups stretched the codification projects
beyond contract law and integrated the law of a@hilan including security interests. Citizens,
members of governments and parliamentarians rechaindely excluded from the law making. In
fact, the consultation procedure organised by tlue\5Group and the Acquis Group remained far
behind the democratic standards which guided timsudtation process of the European Constitution
and the European Codification process. Even in éetwthe two groups major differences on the
accessibility of the codification process have & rbported. Both worked behind closed doors in
working groups which got together numerous timesaatous places in Europe. The Study Group
united two hundred academics. It made every effontnake the elaboration, the shaping and the
solution of possible conflicts — via the internaltifough addressed to lawyers only) — transpdrent.
This was not the case with regard to the Acquisu@ravhere the making took place in numerous
closed meetings where the members of the groufpgether. The rather limited accessibility resulted

44 . L .
Available online in English and German under

http://www.bundesverfassungsgericht.de/entscheieliteg20090630_2bve000208en.html

See for a deeper analysis in particular of thet felure efforts of the European Union, to estdbh bottom-up political
discourse, P. Culpepper/E. Fagatto/A. Fung/T. IBeyond Elections? Deliberations of Democracy in Bugopean
Union, 2010 on file with author, A. Glencross/A. Hechsel, First or Second Order Referendum? Uratedstg the
Votes on the EU Constitutional Treaty in Four MemBtates, Western European Politics, forthcoming.
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46 http://www.europarl.europa.eu/charter/compositemhtm

47 http://www.europarl.europa.eu/charter/civil/cdzien.htm

48 http://ec.europa.eu/consumers/rights/contract_ésmahtm

See M.-R. McGuire, Ziel und Methode der Study Gram a European Civil Code, in U. Ernst (Hrsg.), Aafbem
Weg — Vertragsrecht und europdische Privatrechggvieeitlichung, Deutsch-Polnisch-Ukrainisches Semin Krakau,
2007, p. 225.
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from the fact that the European Commission did wanht information to be disclosed before the
results of the Acquis Group were officially madebfict Once the European Commission recognised
the limited political support from the Member Stabe the Council, it dropped the codification paje
like a hot potato and focused its interests orréfision of the consumer acqifs.

What matters in our context is the resemblancéefprivate law-making process to thé"Ientury
German ‘Professorenmodell’. The question is whelilxgal academics at the turn of an era — the shift
from the second to third globalization of law aegdl thought — can and are still the appropriate
legal agents to codify the law and if not what thiele could and should be in the early'2&ntury?
The DCFR will now been discussed in the Europeam@izsion and in the European Parliament. But
where are the European citizens? Does it suffigetermine a number of selected stakeholders which
are invited to comment on the drafts presentetiémtby the professors? Is there no more democratic
input needed? What should be the role of the Eamarliament?

Relying onF. Scharpf's® distinction between in-put and out-put legitimabgth Grand Projects are
highly deficient. The input was organised in a wahich restricted access to the law making process
to an elite circle of persons, less in the develepnof the Constitution, more in the development of
the European Civil Code. Both clearly missed thé-pau legitimacy, as is documented in the
referenda on the European Constitutfoand in the reaction in the wider economic and tioali
environment of the Civil Code. This does not mdaat the European Constitution or the DCFR will
remain without any, even legal influence. The E&S formally no jurisdiction to refer to rules which
were not taken over in the Lisbon Treaty, but iire@ be excluded that these rules may inspire the
ECJ in its interpretation. The DCFR has alreadyobex the benchmark in academic discourse
whenever a particular issue in European privatedames to the fore. It remains to be seen whether
the DCFR may gain the same or similar status a®E@L not only before the ECJ but also before
national courts.

4. Competence Transfer in the Two Grand Projects

The Treaty of Maastricht brought the last substhmmibmpetence transfer from the Member States to
the European Community. The Treaties of Amsterdach ldice were much more stamped by the
efforts of the Member States to set limits to tkpamsion of EU law rather than active promotion of
the development of EU policies via competence feaasOne of the major purposes behind the Grand
Project of the European Constitution was to clesahlgpe the distribution of competences between the
EU and the Member States — which is by the wayg#y phenomenon of a federal constitution. Seen
this way, it is even more surprising that neitler European Constitution nor the Lisbon Treaty ever
openly addressed the constitutional question oftldrethe European Community needs a particular
competence to adopt a European Civil Code. Raminty a question would have paved the way for a
discussion over the function of a Civil Code in #émvisaged European Constitution.

These findings correspond in an astonishing wathéosilence of all those institutions which have
been and still are involved in the European CiwbE€ project. Neither the European Commission, nor
the European Parliament, nor the Study Group, herAcquis Group have openly addressed the
highly sensitive competence issue. It seems a$ jfagties deliberately avoided getting to gripghwi
the most important question behind the Europearl Cwde codification project — the question of

0 COM (2006) 744 final.

D. Kennedy, Two Globalisations of Law and Leghbilights: 1850-1968, Suffolk University Law Revied@. (2003), p.
632.

M. W. Hesselink, The Politics of a European C@&ilde, 10 European Law Journal 2004, pp. 694-69Fqgsed that the
Parliament should raise at the very least a sképfjuestions.
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53 F. W. Scharpf, Governance in Europe, Effectivé Bemocratic, 1999.

A. Glencross/A. H. Trechsel, First or Second ®Rleferendum? loc.cit.
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competencé’ It is easy to imagine the reactions, in particatithe Member States, if a Community
organ would have brought the question to the fBrefar Art. 95 has served as a competence basis in
most European regulations and directives dealiry wiivate law issues. The Europeanisation of
private law took place via the back door, i.e. dedwith the completion of the Internal Market. The
competence issue has been left to the academiahwibi divided?® The competence question,
however, will come in the European Parliament, eifeit advocates only for the adoption of a
recommendation that advocates for the applicatidheoDCFR on a voluntary basis.

The question remains — who follows whom — the EeaopCivil Code the European Constitution or
vice versa. Historically, there are examples atrih8onal state level to provide evidence in both
directions, although it is not easy to define teeisive juncturé’ The French Civil Code was adopted
after the French Constitution, the German Civil Ebeafore the Constitution of Weimar. Europe does
not have a homogeneous political identity. If aByrope has a cultural identity which rests on
national identities and which unites different oatstates in Europe. This is the way | understaed t
results of the 2006 conference in Helsinki on tteyncultures of European private law. Whether this
suffices to build a constitution is widely discudse legal and political science. There is, howeeer
difference between private law and constitutioma building. It is much easier to imagine private
law bottom up construction which supports the dewelent of a common European identity than to
build a constitution bottom up. We might recatl Rodot&® ‘we can easily see how the civil codes
played an essential role in the development ofnidigon state, representing the real constitution of
social society’. We must not go as far as argumghe wayF. Bohmdid, when he laid down the
ground rules for a ‘Privatrechtsgesellschalft. Collins® andJ. Smitg° although from a different
angle, favour such a bottom-up approach of Europezate law building that might yield one day a
common/European cultural identity.

5. Regulatory Character of the Two Grand Projects

The European project was designed to establishran@@m Market, later an Internal Market. The
driving force of the EU project was how to find tberrect market design which could best guarantee
‘peace’ and ‘prosperity’. The legal tools meantréalise this were either de-regulation = negative
integration or re-regulation = positive integratidie key to the understanding of the singularity o
the European legal order may be found in this dgiyegelated regulatory function. This comes close
to the regulatory state in the meaniBgMajonegave to it*

The core of EU law consists of what | would callorfr my German legal background
‘Wirtschaftsverwaltungsrecht’ (the law used to awlister the economy — economic administrative
law). It is from here that the ECJ initiated andi@&leped supremacy, direct effect and state lighbilit
Citizenship issues came into play only after thealy of Amsterdam. However, the ECJ is using, in
this new field of EC law, the same instruments trasame methodology as in the field of negative

% M. W. Hesselink/J.W. Rutgers/T. de Booys, The lldgmsis for an optional instrument on European Guamttaw,

Centre fort he Study of European Contract Law, Waylgaper Series, No. 2007/04.

56 J. Basedow, A Common Contract Law for a Common Ma®emmon Market Law Review 33 (1996) p. 1169; St.

Weatherill, European Private Law and the Constit@idimension, in F. Cafaggi (ed.), The InstitutibReEamework of
European Private Law, 2006, p. 37.

>y James, Monetary and Fiscal Unification in Né@mth-Century Germany: What Kohl learn from BismaEssays in

International Finance, No. 202, March 1997.

The Civil Code within the European Constitutionabéarss in M. W. Hesselink (ed.), The Politics ofuadpean Civil
Code, 2006, p. 115.

H. Collins, The European Civil Code — The Way Ahez@D8.

The Draft Common Frame of Reference: how to impit®@ H.-W. Micklitz/F. Cafaggi (eds.), Europearivate Law
after the Common Frame of Reference, 2010, p. 90.

58

59
60

1 G, Majone, Regulating Europe, 1996.
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integration®® The ECJ then developed out of this ‘economic adsative law’ first a ‘genuine
European Legal Order’ and later a ‘European Cangiit’. This goes very much hand in hand with a
wide spread understanding that administrative lavha nation state level yields those innovate
elements which later might gain constitutionalstét Similar phenomena may be observed at the EU
level, where principles laid down in secondary laere later upgraded to the constitutional level (eg
affordability). The drafters of the European Caugibn went down the same route, in that they
presented to the public an extended version ofTtleaty as a European Constitution, the basics of
which were designed by the various Treaty amendsném case law of the European Court of Justice
and condensed concepts and principles of secor@amymunity (administrative) law. They did not
start from national constitutions in order to fimdt what should be the content of a European
constitution in the light of the existing nationebnstitutions. Therefore, the preparation of the
European Constitution was not preceded by a cortiparaonstitutional analysf§. If any,
comparative analysis remained erratic.

EU private law is regulatory law per se. Most of@&pean private law rules are mandatory rules. They
do leave leeway for deviating Member States’ laws bnly within the boundaries of the still
prevailing minimum approach. The respective rulesy mften combine two different substantial
purposes: the first, to open up markets via regrand the second, to set binding standards for th
behaviour of the market participants. This is défg from national private legal orders, where ditfa
rules establish a kind of a reserve order whiclvdsamuch room for freedom of contrtiThe
drafters of the European Civil Code, i.e. the Di@immon Frame of Reference have taken the
European regulatory law only to a very limited extmto account, more precisely consumer law and
anti-discrimination law. The major basis of the I®CE national law, more precisely comparative
national law (of the old Member States). In thiasge the DCFR is diametrically different from the
European Constitution. The whole project of the BRGrffers from not having looked at the different
areas in which the EU has set private law standaitteer directly or indirectly, in combination Wit
sector related rules meant to open up regulatedtatsarAgain | feel free to refer to previous reshar

in which | have extensively dealt with the charaaié European private law and the implications
which follow from their genuine regulatory natdfe.

The differences between the two Grand Projectsohkgous: the European Constitution might be
understood in its substantial parts largely asttamgot to build out of the ‘Wirtschaftsverwaltungs-

recht’ (administrative economic law) a legal or@drich is then called ‘Constitution’. The European

Private Law codification project, quite to the aamy, more or less neglects the regulatory characte
of EC law. What would have been needed at the st is a stocktaking of the private law acquis
and a proposal on how the European regulatory teriVaw acquis could be merged with the

comparative findings of the different national legaders. The link would then be that the

Constitution builders put much too much emphasishen'Wirtschaftsverwaltungsrecht’, whereas the
private law makers overlooked the importance of fegulatory private law and instead relied on
private autonomy as enshrined in the national peilegal orders as the starting point.

L. Azouley, The Court of Justice and the Sociatihd@aEconomy: The Emergence of an Ideal and the i@ions for its
Realization, CMLR 452008), p.1335.

See e.g. with regard to the right to safety, H.Mitklitz, Consumer Rights, in A. Cassese/A. ClapharH. Weiler
(eds.) European Union — the Human Rights Challengenah Rights and the European Community: The Suldgtant
Law, European University Institute, Florence, 1984, 53-110.
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4 A, Albid. Ziller (eds.), The European Constituti@nd National Constitutions: Ratification and BeyoNdolters

Kluwer, 2006; This is now at the core of the EuNaCQOe European and National Constitutional Projéctha

University of Tilburg.

%5 Default rules too might have a regulatory funefisee F. MosleinK. Riesenhuber, Contract Governance — A Draft

Research Agenda, European Review of Contract Law@}20p. 248-289.
8 The Visible Hand of European Private Law, to bblhed in the Yearbook of European Law, 2009/2010
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6. Misleading Labelling and Marketing in the Two @nd Projects

I never understood the European Constitution asoast@ution in the meaning of the French
Constitution, the American Constitution, the Gernfarundgesetz’, or the Constitutions of countries
like the Portugal, Spain or Greece in the 80’'ieshmise of the New Member States. The emerging
European Constitution, if we subscribe to the cphaevented by the European Court of Justice, is a
singular project whose design cannot be easily evetpwith the nation states constituti6h&y
calling the envisaged Grand Project ‘Constitutitié European Community and the Member States
made the citizens believe that the project contaiisgmilar set of rules as the national constingio
and that it is therefore — at least implicitly +maid to substitute the national constitutions. s th
‘cosmetic particularity’® But even if it would have been possible to malkecto the public at large
that the European Constitution is complementingonat constitutions and that it grants additional
rights to those already enshrined in the natiomasttutions, one might wonder whether such a
project would not have required a referendum otitittens in all Member States at the same day and
at the same time. The new clothes of the Congiriupiroject now called ‘Lisbon Treaty’ cannot so
easily settle the disputes which have come upeaastidue to the misleading design.

The situation is somewhat different with regardtihe European Civil Code project. The Draft

Common Frame of Reference as elaborated by they Stnd the Acquis Groups is in fact the

European Civil Code, which the European Parlianhastbeen asking for since the early nineties. It is
much more than the famous or infamous toolbox theogean Commission had in mind. So the
DCFR is a European Civil Code in disguise. Forpibeples of Europe and European citizens it might
be much more difficult to grasp the role and fumatiof a European Civil Code for the unity of

Europe. They may not even have a clear understgrdiwhat a national private legal order means.

Why is it that Grand Projects at the European lewvete in disguise? The Lisbon Treaty realised more
or less the core of the original European Congbitit will it then turn into a Constitution? The BR
reflects the European Civil Code — European Padi@nvas so heavily fighting for — will it become a
European Civil Code despite or because of its @ity labelling? The deeper reasons of this wide
spread opacity belongs to a well settled policyalthinites all Community organs and the Member
States. The European Commission is a master irsidge$ar reaching legal concepts in harmless
clothes. The Member States are using the samegyrdtough for a different reason. If the integrati
process brings about positive results, Member Stated to claim ownership, if the result is negativ
according to the Member State in question, thémtlhe European Commission which is responsible.
Only the ECJ used clear language — a genuine Eanolggal order, built on supremacy and direct
effect — even a European Constitution. This, howenamained unnoticed between the early sixties
until the ‘November Revolution’ of the EEJToday the ECJ is in the limelight again due to its
judicial activism and the Lisbon judgment of ther@an Constitutional Court. Even the acceptability
of the ECJ depends largely on the fact that the MeEnstates and their courts did not fully realise
what supremacy and direct effect meant until itvegab up in the European Constitution. The half-
truths might have been the true reason for theces& of the European integration process, perhaps
not only with regard to the role and function o tBCJ™ In this sense the ‘chameleon charaétest

the Draft Common Frame of Reference might, in thd, estrengthen its legal impact on national
private legal orders.

N. Walker, fn. 6, M. Maduro, We the Court, 19981.H. Weiler, The Constitution of Europe 1999.

68 See N. Walker, in this volume.

9 This is the heading of an article by N. Reich, sghke analyses inter alia Keck; “The November Reiaiuof the
European Court”, CMLR (1994), p. 459.

0ok Alter, Establishing the Supremacy of Europkaw: The Making of the International Rule of Lav)(?L.

| borrow this expression from St. Weatherill.
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[11.  TheDialectic of European Integration and National Disintegration

| would like to come back to the graduate collegtha University of Bamberg entitled ‘Offnung und
SchlieBung von Markten'. The leading sciences ward are the social sciences, more precisely
sociology and political sciencRichard Minchwho belongs to the intellectual leaders of thiege,

just published a book which precisely defines amapgs what | had the pleasure to participate in for
quite a number of years. The book is callBik’ Konstruktion der Europaischen Gesellschaft + Zu
Dialektik transnationaler Integration und nationalBesintegration’?in English The Construction of
European Society: The Dialectic of Transnationaetiration and National Disintegratior® The
research on European integration, this is well kmags scientifically speaking in the hands of lavgye
and political scientistRichard Miinchis a sociologist and takes a different perspectie focuses,

as the title indicates, his research interesthieretmerging European society and what it looks like

I will use the ideas behind the book to try to shthat the two Grand Projects the ‘European
Constitution’ and the ‘European Civil Code projelative been overlooking or setting aside the most
urgent questions in the further construction ofdperwhich require an answer from the legal system
and which | would equate in a societal perspeatintd the conflicts resulting from the dialectics of
transnational integration and national disintegratiThe answer to these questions requires a denera
look at the further development of the Europeanllegder and European private law. In all modesty,

| dare to say that private law — and private lawyemay provide some useful insights into the new
round of academic and political discourse triggdrgdhe two ‘failures’. What should be avoided is
consideration of the two Grand Projects as sepdrat@ each other. They are indeed closely
interlinked. What is missing politically and intedfually is to elaborate the ties.

The second part of my paper is devoted to that thskigh from a private law perspective combined
with an attempt to demonstrate the constitutiongllications.Muinch’s analysis supports me as he
looks into the society as a whole and does notaaoet distinctions between constitutions and peiva
legal orders. He uses two parameters to explairtghsions between transnational integration and
European disintegration: the fading away of meahesalidarity via the international division of
labour and the transnational elites which are acathg that bifurcation to their own benefit. lliwi
use and dwell on these parameters to point tofteete of the shrinking mechanic solidarity and the
potential power of organic solidarity in the Eurapentegration process before | attempt to shape th
transnational elites, the moral pioneerdMimchcalls them. Neither of the two Grand Projectsther
existing primary and secondary Community law take distinction between mechanic and organic
solidarity fully into account, thereby enhancing tiension between those who benefit and those who
suffer from the European integration process. Vithateded is a deeper look into the composition of
the European society, which may be broken down timoalready mentioned transnational elites, the
average citizen and the vulnerable citizen, and ¢tberesponding legal requirements at the
constitutional and private law level.

1. Mechanic/Organic Solidarity (The Process) andafsnational Elites (The Actors)

The starting point oMinch’sanalysis of the European integration procegs iSmithandD. Ricardo

and their overall idea that mutual exchange of gaamtl services between nations may create wealth.
We might recall that the original purpose of thedpean Economic Community was to guarantee
peace and prosperitijinch links Smithand Ricardo to Durkheimwho analysed the effects of the
international division of labour on societies. Whatters iDurkheim’srecognition of the changing
function of solidarity, which is transformed fromeohanical into organic or network solidarity.
Mechanical solidarity may be associated with ceéiNecnational solidarity routed in the nation state
whereas organic or network solidarity refers tosthoew forms of collective (transborder) activities

2 puyblished in 2008.

A somewhat shortened version will appear underMRnch, European Governmentability. The Liberal Diaff
Multilevel Governance, 2010.
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which are made possible by the international diwvisof labour once the individual is freed from his
national collective environment. The impact onldg, according tdurkheim is striking. The rights
of individuals are strengthened, he calls it thelt'of the individual’, the rights of the collectv
national entities are weakendaurkheimdeveloped his vision of the future European Sgdeenty
years before the first world war. His insistencetbe role and function of individual rights looks
modern, in particular in light of the making andping of the European legal order by the ECJ \¢a th
extension of subjective rights, thereby indiredilyning down collective right€. The cult of the
individual, however, is characteristic for the E&Jaawhole.

The long term effects of the transformation procBsskheim had forestalled are becoming ever
clearer. Somewhat overstated, we may observe #iadnal collective entities, societies, but also
groups within societies (trade unions, consumeamiggtions), are loosing their homogeneity and that
the sharp differences between former differentomatii cultures are beginning to wane. This complies
with the summary findings ofh. Wilhelmsson’sontribution to the conference on ‘Private Law and
the Many Cultures of Euroge.By way of inner differentiation (migration, foreigworkers) the
national societies are steadily assimilating eatttero EC law and the European legal order are
enabling this transformation process and they ecelarating it by way of extending the legal pasiti

of all those who are willing and able to make uksthe new freedoms. The recent case law of the ECJ
on migrant workers and migrants provide ample eweefor such a developméfitThis process,
according toDurkheim and in his shadoviMiinch enables the development of transnational ties
between individuals, who are freed from their nadiocultural constraints. The question remains of
whether these transnational networks that yieldobute-nationalisation and de-territorialisationyma
still be associated with the term ‘solidarity’. ldemore research is needed to disclose the natwuae of
European concept of solidarity in labour and coresulaw!’

Not only from a sociological point of view the gtiea remains: what are the driving forces behind
this transformation process. Neither the mere spiéir effect of transborder trd8enor bilateral or
multilateral negotiations between statesight explain why transborder trade, division abdur and
the creation of the European legal order are catigtaccelerated in light of a transformation prege
which produces negative effects on the averageeaitthrough the changing patterns of solidarity —
from mechanical to organic — effects on distribatjustice — enlargement of Leistungsgerechtigkeit,
equality of chances and fairness in contrast téective distribute justice guaranteed by the nation
welfare stat® — which have so long been protected by a naticeality and a national legal ordr.

“ p. Kelemen, The EU Rights Revolution: Adversiabhbsm and European Integration, in T.A. Borzel/R.A@iwski
(eds.), The State of the European Union, 20032p3.

Chapter 1 Introduction: harmonisation and Natio@altures, in Th. Wilhelmsson et al, Private Lawdahe Many
Cultures of Europe, 2007, p. 3.

M. Dougan, Expanding the Frontiers of Union Citigeip by Dismantling the Territorial Boundaries bé tNational
Welfare States? in C. Barnard/O. Odudu (eds.), TherQimits of EU Law, 2009.

See on the concept of solidarity in insurancesrsg accidents at work and occupational diseds@3, 5.3.2009, Case
C-350/07 Kattner Stahlbau, 2009 ECR nyr.

E.B. Haas, The Uniting of Europe: Political, Sbeiad Economic Sources, 1958, pp. 1950-1957.

A. Moravcsik, Preferences and Power in the Eumop€ommunity: A Liberal Intergovernmental ApproadigMSt
1993, p. 473.

See R. Mlnch at p. 129.
See R. Miinch at p. 71.
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Munchoffers four factors which help to explain the sloif the legitimate power and the construction
of the legitimate order from the national to thednean level:

1. the instauration of a formal European legal powestitutional procedures for the law making
and the law application must present a stable grourich allows thdransnational elitedo
realise their vision of a transnational projectnirasthom they benefit,

2. the orientation of al’eitideé a leading idea or leading concept which allowsttansnational
elitesto realise their own vision whilst guaranteeingtthossible conflicts resulting from the
social transformation are solved which is equatéth whe fundamental freedoms and anti-
discrimination,

3. emergence of a dominant community of European lasvgead the transformation of politics
into a juridical technique. Thigansnational elitescan only apply a legitimate power, which
respects procedure rules and thereby allows tocowas national resistance whilst securing
out-put legitimacy,

4. functional adaptation has to be transformed ineodbnstruction of a legitimate legal order.
The transnational legal order which is the restitanflicts betweenransnational elitesand
national resistance must gain the status of a egal lorder, which makes sense as a whole
and which appears to be just and can thereforareetpgitimacy to justify the transformation
of national legal orders and national conceptsisti¢e.

I will focus in my analysis on the role and functiof ‘the transnational elites’ which are at the
forefront of those who build new European i.e. srational ties and thereby uncouple themselves
from their national cultural linksMiinch is not advocating a ‘Verschwérungstheorie’, a thieof
conspiracy or complot. He claims to observe andamalyse the current reality which is the
construction of the European society via transnalielites. He identifies transnational elites also
termed moral pioneers in science, art, economyifigoland law as the driving force behind the
integration proces¥.Lawyers are said to play a crucial role, in thenitology procedure — in the law-
making and law-enforcement via the executive (trenider States and the European Commission),
and in the law application and the making (judigakernancéyj via the ECJ (the European judges
and the national judges as European judges). Bahsaread together establish a European legal
field® — Muinchcalls it a transnational network — composed ouaafdemics, judges, public officials,
lawyers and NGO'& Genuine European actors such as the European Gsiomithe European
judges or European NGO's are united in a networler&hnational executives, national judges,
national lawyers, national NGO’s form an integraktp They form and they build a new identity,
objectively in the meaning that the transnatioreivorks become more and more institutionalised and
subjectively as the members of the transnation@lor&s develop a genuine sense of affiliation with
their particular European legal and political eamment® However, there is a clear demarcation line
between those national courts, national lawyerdiomal executives etc who form part of the

82 See R. Minch at p. 60.

S. Frerichs, Judicial Governance in der Europé@sdrechtsgemeinschaft, Integration durch Rechtifjsndes Staates,
2008.

P. Bourdieu, La force du droit: Eléments pour soeciologie du champ juridique, Actes de la redhescen scienes
sociales, 1986, 12, H. 64, 3.

On the role of NGO'’s in organised law enforcemanith regard to labour and consumer organisatiees, H.-W.
Micklitz, The Politics of Judicial Co-operation ihe EU, 2005; with regard to environmental orgaiiset see R.
Slepcevic, The Judicial Enforcement of EU law tlglounational courts: possibilities and limits, Jalrof European
Public Policy, 2009, p. 378; the same, On the &giat Use of the Preliminary Reference Procedureusitite
Assumptions v. Empirical Reality, EUl Working Papevtax Weber Programme MWP 2009/24.

P. Culpepper/E. Fagatto/A. Fung/T. Lee, Beyondtiies? Deliberations of Democracy in the Europeaiol), 2010
on file with author, A. Glencross/A. H. TrechselisE or Second Order Referendum? Understanding titesvon the
EU Constitutional Treaty in Four Member States, \®igsEuropean Politics, forthcoming.
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transnational network and those who are excludedfthe network. Those excluded from the
transnational network, be they national courts,jonmal governments and national lawyers are
marginalised’ They belong to a different nationally determinegdl field.

The members of the transnational legal networkdeardy a commoheitidee which is in my mind a
widely understood anti-discrimination principle, imig one where different nationalities do not and
should not matter. Thieeitideeof anti-discrimination so strongly favoured by t€J has rendered it
possible that the ideal of a collectively sharediomality is gradually loosing importance in the
European society building. This entails the ‘supaeyn of (the politically intended) European organic
solidarity over (still existing) national mechartiollective solidarity. Social litigation before tfeCJ

may serve as a prominent and paradigmatic exammpketransnational judicial networks intentionally
(if the claimants are business organisations andage to mobilise national courts and the ECJ) or
unintentionally (if the claimants are public intstegroups using the same strategy as business
organisations) are accelerating the drifting awbgational solidarity, thereby deepening the cafli
between transnational integration and nationahtegiration. The ambiguous effects of law making
and law enforcement via transnational judicial ax@cutive networks raiskegitimacy questions
which are at the forefront of the political and demic discussion since decades and which gain pace
the deeper EU law intrudes and destroys nationaharéc solidarity® Lavaf® andViking stand as
lighthouses for such a type of a conflict in thedpean judicial legal field. They are widely perea

as favouring transnational integration at the egperof national disintegratioR.W. Scharpfyoes as

far as requesting civil disobedience against thd B@ich is said to act outside its jurisdiction and
without a solid legitimatory bast8.

2. Mechanic/Organic Solidarity and the Missing Celitive Dimension

The Two Grand Projects do not pay much attentiothéotension between transnational integration
and national disintegration. This would have reeglia strong attempt to openly address the conflicts
and to seek for a solution resulting from the fajliapart of national mechanic and transnational
organic/network solidarity, more precisely to dissucollective rights, collective participation in
administrative decision-making within the transoa#l executive networks and new forms of
collective judicial actions. Quite the contrarnytiige. The two Grand Projects largely miss the pioint
that they oscillate between attempts to strengthetional mechanic solidarity and half-hearted
attempts to pave the way for a new European orgaiidarity. The existing EU law does not suffice
to close that gap. In theory my hypothesis coulddémonstrated in both European legal fields, the
one governed by the executive (comitology and Lam&y) or by the judiciary. For the sake of the
argument it might suffice to have a deeper look otllective litigation.

The Treaty does not deal with collective rightstfmthe exception of Art. 230 (4) EC. Whether or,not
and under which requirements these articles gr&®MN standing to sue has been the subject of major
controversy even between the CFl and the ECUPA’ andJégo-Quér¥ the ECJ held — contrary to

87 see the interesting analysis of H. Schepel/R. @iess The Legal Community: Judges, Lawyers and Clankthe

Writing of Europe, European Law Journal, 3 (1987)vho analyse the Common Market Law Review, Euragarand
Cahiers de Droit Européen.

See, in particular the work of F.W. Scharpf, Thedp@an Social Model, Journal of Common Market Stid&oping
with the Challenges of Diversity, 40 (2002), p. dine author, Legitimacy in the multilevel Europeatitp, European
Political Science Review 2009, p. 173; Ch. JoerBediberative Political Processes Revisited: What éHexe Learnt
About the Legitimacy of Supranational Decision-Maki (2006), Journal of Common Market Studies, p@-802.

Judgment, 18.12.2007, Case 341-05, Laval ana&aECR 2007, I-11767.

F.W. Scharpf, Der einzige Weg ist, dem EuGH nizhfolgen, Die Mitbestimmung, 7+8/2008, p. 18; saamthor, The
only solution is to refuse to comply with ECJ run&ocial Europe Journal, Vol. 4, 2009.

Case C-50/00 P, Union de Pequenos AgricultoreAJWwPCouncil (2002) ECR 1-6677, affirming Case T-178/9nion
de Pequenos Agricultores (UPA) v. Council (1999) ECR3b7.
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the opinion ofAG Jacobs- inadmissible two actions for the annulment omominity regulations
because the respective applicants did not satigfcondition of individual concern under Article@®3
EC = 263 (4) TFEU. The ECJ delegated the questfowlm should have standing away to the
Member States. The European Constitution as welekisbon Treaty contains changes which might
facilitate access to the ECJ. Article 263 (4) THadv reads as follows: ‘a regulatory act which is of
direct concern to him or her and does not entajjlémenting measure®’. Whether or not the
amendment will enhance modes of organic solidagtyains to be seeR. Schwensfei&rcalls it a
shame package as only regulatory acts, not regotatind directives may be directly attacked.

Whilst the European Constitution seems inclinedsamewhat strengthen the role and function of
collective organisations before the ECJ, the Ewnp@ivil Code project has deliberately set aside th
collective dimension in private law. The DCFR isé&ad on an individualistic conception of private
law, in line with the 18 Century philosophy and in line with the ECJ’s ploiisy to use individually
enforceable rights as a vehicle to promote tramkbointegration. This does not exclude that
individually enforceable rights can in fact stamd €ollective interests, — a most recent example is
Janecek — but such disguised collective conflicts may retiee court only if they can be presented in
the form of individual rights® In fact many of the preliminary reference procedunear that strategic
touch, be they brought to court by companies dN&D’s”’

All'in all this is a rather poor record for two @rhProjects which are designed to meet the chadkeng

of the ongoing European integration. However, gt skage it seems necessary to look into the curren
primary and secondary community law, as interprétethe ECJ, in order to provide for a somewhat
fuller account of the impact of EU law dburkheim’s distinction between mechanic and organic
solidarity. | will limit my rough overview to labay anti-discrimination and consumer law and the
degree to which EU law provides guidance on cdileatights.

The right for workers to organise themselves id @Bdwn in Art. 28 of the Constitutional Charter.
More specific rules on collective rights may berfdun the recent anti-discrimination directivés.
They do not grant collectively enforceable rightfdpe national courtS. The rules limit the legal
position of trade unions and NGO'’s operating in fileél of anti-discrimination law to participate in
individual litigation. The collective right is depéent on a pending individual case and in which a
collective interest group can then provide suppmithe individual in her litigation. More interesg
and more telling are the few judgments of the E@itlwdeal with the collective dimension of labour
law. Neither inAlbany® nor in Viking*®* did the ECJ provided guidance on how the righsttike
could be voicedh the courts

(Contd.)

92 Case C-263/02 P, Commission v. Jégo-Quéré & Cie2BB4) ECR 1-3245, setting aside Case T-177/01 Comomissi
Jégo-Quéré & Cie SA (2002) ECR 11-2365.

See amendment of Art. 263 OJ L 115, 09.05.08, 47
Individual Access to EU Jurisdictions under Comityuhaw, phd Groningen, 2009, p. 362.
ECJ C-237/07 Janecek v. Freistaat Bayern, 2008 EER ny

This complies with N. Walker’'s concept of legatrhalism which dominates the EU Constitution, seedaintribution
in this volume.

See F. Cafaggi/H.-W. Micklitz (eds.), New Fromgief Consumer Law, 2009.

See the identical rules and the identical reitalArt. 7 (2) Directive 2000/43/EC, Art. 9 (2) Bative 2000/78, Art. 6
(3) Directive 2002/73, Art. 8 (3) Directive 20048,1Art. 17 (2) directive 2006/54.

For a different reading, R. Nickel, Handlungsaigt zur Bekdmpfung von ethnischen Diskriminierunigetier neuen
Gleichbehandlungsrichtlinie 2000/43/EG, NJW 20Q12668.

ECJ, 21.9. 1999 Case C-67/96, 1999 ECR I-5751.

See again in this context the opinion of AG Madim Viking and the comment by N. Reich, Gemeinstticat
Verkehrsfreiheiten versus Nationales ArbeitskamgfteEuzW 2008, p. 391.
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The situation is slightly more promising in consurtav. Since the Treaty of Amsterdam, Art. 169
(ex Art. 153) grants consumers the right to organisemselves, neither the Treaty nor the
Constitution nor the Charter provides for any ailie rights. Secondary Community law on
collective consumer rights exists in the form ofaation for injunction in the field of unfair ternasd
unfair commercial practices, however, this rightaitored to the national markets, the mechanici s
of solidarity. Directive 98/27 provides for rulea ransborder litigation on the basis of the piptei

of mutual recognition. Regulation 2006/2004 setau@nsborder network of enforcement authorities
which includes the right to take an action for mjumction. Both rules may be read as an attemjatyto
down ground rules for fostering organic and netwsdlidarity through collective litigation. In
practil(gze transborder litigation in consumer lawsloet play a role, neither at the national norEhk
level.

In short, EU law is reluctant in protecting meclasolidarity, which means it does set clear
boundaries for national disintegration. What iglikse missing in EU law, primary, secondary, Treaty
and Constitution, is a consistent attempt, perh@fisthe exception of consumer law, to mobilise the
potential of organic solidarity which results fraransborder integration, although Art. 65 allows fo
taking regulatory measures to develop organic aotyl The existing set of rules in the Brussels
Regulation and the Rome | and |l Regulations aniteid to a mere individualistic conception of cross
border enforcement?

3. What Role for Transnational Elites, the Averadgéitizens and the Vulnerable Parties in
Mechanic/Organic Solidarity

With Minchwe may distinguish between three broad categatiestransnational elites, the average
citizen and the weak = vulnerable parties. The pe@o Constitution and the Lisbon Treaty start from
citizenship. Vulnerable parties are not directlyd@ssed. If any they show up in wHddl calls
‘Leitnormen’, which leave room for interpretationstch as social justice and solidarity. The DCFR
shows more promising signs in that it distinguisbesween the average market citizens and the
consumer which is equated with the vulnerable esitf If we break down the existing EU law
(broadly speaking, Treaties and secondary Commuanty to the three categories we will find that
EU law is using the first two groups of personsffistering transborder integration, whereas the las
group suffers from national disintegration. | wolike to demonstrate that the questions behind the
threefold distinction as well as the possible @faesulting from that decision can only be solizgd
Constitutional and Private Law in tandem.

The EU Constitution (including the existing primaand secondary Community law) and the
European Civil Code project (the DCFR) are desigmedneet the needs of tlaveragecitizen —
which is the mobile, active and multilingual worker the famous circumspect, well informed
consumer. The driving force behind this concept esn the ECJ. The abundant case-law on the
freedom of persons — i.e. workers and consumergy-bme translated into an attempt by the ECJ to
transform the national worker and the national oarey into pioneers of EC law. They are invited by
the ECJ to make use of their rights to reap upotmeefits of the markets — to use the languageef th
Lisbon conclusion, which has been adopted in 2800Chese consumers and workers are the
spearhead of transnational integration via colectitigation in the judicial legal field and viaéir

102 4w, Micklitz, Transborder Law Enforcement — Boi¢ exist? in U. Bernitz/St. Weatherill (eds.), TRegulation of

Unfair Commercial Practices under EC Directive, NeleRand New Techniques, 2006, p. 235.

103 On this, see G. Saumier, Transborder Litigatiod Bnternational Private Law: The View from CanaBaRott, Cross-

Border Collective Damage Actions in the EU, bothFinCafaggi/H.-W. Micklitz (eds.), New Frontiers in @&umer
Protection, The Interplay between Private and RuBlhforcement, 2009, p. 361 and p. 379; A. Stadkie
grenziiberschreitende Durchsetzbarkeit von Samngalklan M. Caspar/A. Janssen/P. Pohimann/R. Scheidize)( Auf
dem Wege zu einer europaischen Sammelklage, 20049p

See Principles DCFR no. 46.
http://www.europarl.europa.eu/summits/lis1_en.htm
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input into the various consultation mechanismshim administrative legal field. They shall use their
enforceable rights to free themselves from natiageatrictions which hinder their search for the
individual best solution. The whole bunch of seamydEU on labour, anti-discrimination and
consumer law is largely governed by the very sapmét.sThe recent shift in secondary EU law from
minimum to maximum harmonisation — which affect$ aoly consumer but also labour law despite
the restriction in the Tredly — translates the EQ.Eitbild into an ever denser system of rules which
narrows down the leeway for Member States to takéeptive measures to the benefit of the most
vulnerable parties. The DCFR fits into that persipecas it is conceptualised as a fully fledgedecod
which does not conceptually distinguish betweeratrerage and the vulnerable consuffier.

The further construction of Europe will largely @éep on whether it is possible and feasible to
educate at least the majority of the average cisizerorkers and consumers in a way that they comply
with the normative requirements of the EU ‘Leithil@fransnational integration via the development
of appropriate organic networks will largely depestithe — factual not the normative — success or
failure of that transformation (education) projediose outcome is hard to predict. It might well be
that the average citizen/worker/consumer will neetrthe challenge and that the threefold distinctio
has to be replaced by a new, twofold differentiatiirst an enlarged group of transnational elaed
moral pioneers which meet the average standardsecwhdly the then larger group of vulnerable
citizens/workers/consumers which would not only erothe ‘true’ vulnerable parties but also the
‘average’ citizen/worker/consumer who fails the eation process.

How shall Europe deal with the group of the vullbdggarties, be it a smaller or a bigger group? Are
these the socially excluded — which according &ltisbon Council 2000 — should be integrated into
the ‘most competitive economy of the world’? Onegtiargue that the protection of the weakest in
society is not a task for the European Communit fouthe Member States and that at least with
regard to this group the old consensus reachedebetthe founding members in 1957 still applies.
For the good or for the bad, even in this highlynssttve area of the social domain, the EU
Constitution as well as current EU primary and sdeoy Community law set already the tone. My
hypothesis is that the EU law on universal servipesides for the nucleus of a set of rules ain@hg
the protection of the socially exclud®8.This set of rules cuts across primary and secgndar
community law, public and private law and provides a fertile ground of studying the interplay
between constitutional values and private law issue

V. Rethinking the Relationship between European Constitutional and European
Private Law

The European Constitution is part of the Europedegration history now. The Lisbon Treaty just
passed the ratification procedure and will now abswolitical and academic attention. The Draft
Common Frame of Reference is still an academiceptoPfficially the European Civil Code project

has not (yet) come to an end. Neither the Euro@@anmission, nor the Council, nor the European
Parliament has taken a final position on the pmditfuture of the DCFR. Whatever the final position
of the Community organs will be, the least that barsaid is that its political future is uncertain.

108 With regard to labour law and in particular oe torrect interpretation of the Directive on postamtkers, S. Deakin,

Regulatory Competition after Laval, (2008) Cambridgeaibook of European Legal Studies, p. 581; M. Dauga
Minimum Harmonisation after Tobacco Advertising ahdval Un Partneri, in M. Bulterman/L. Hancher/A.
McDonnell/H. Sevenster (eds.), Views of Europeaw lfrmm the Mountain: Liber Amicorum Piet Jan Sip09, p. 12
and 13; with regard to consumer law, company lapjtal market law and competition law see in thetdbutions in
B. Gsell/C. Herresthal (Hrsg.), Vollharmonisierung Rrivatrecht, Die Konzeption der Richtlinie am Sclesveg?,
20009.

197" Different from Art. 5 (3) of the Directive 200®2n Unfair Commercial Practices.

198 Universal Services: nucleus forsacial European private law, to be published in Colle®@edirse of the Academy of
European Law, ed. M. Cremona, EUI Working Paper Q@32
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However, there is a decisive conceptual differebetveen the two Grand Projects. The so-called
European Constitution never was a constitution ie sense of the American or the French
Constitution. That is why there is an even greak@nger in that the promoters of the European
Constitution might feel tempted to read into theldan Treaty the original intentions and conceptual
ideas which could not be realised and which endedeaadlock. This might exactly be feasible
becausehe European Constitution never was meant to Gersstitution but a further amendment to
the Treaty of Rome. The DCFR instead is conceivea dully-fledged European Civil Code, even
though labelled and marketed under a differentragro The danger here is that the drafters, as well
as the Community organs, despite the absenceiofabffolitical support will use the DCFR as a kind
of a benchmark in the debate on the future devedmprof European private law. The current debate
over the Proposal of the European Commission oirective of Consumer Righf seems to prove
the contrary as the European Commission did nadr ref the DCFR as a reference point for its
solutions. However, the European Parliati@ras well as the Economic and Social Commitfee
criticise the European Commission exactly for tfos,setting aside the DCFR. If the DCFR turns into
a benchmark for law reforms, the conceptual flaaysnlg behind the DCFR, the missing analysis of
the European Regulatory Private Law, the missinlective dimension as well as the missing
integration of private regulation, would be negéetcand set aside.

What is instead needed is to initiate a seconddarfnresearch? which discusses the flaws, the
deficiencies and which take the ideological preemtions of the two Grand Projects into account. My
paper maybe a modest contribution to this debatk iiis mainly written with the intention to
highlight the links between the two Grand Projesfta European Constitution and a European Civil
Code. Maybe the European Court of Justice is patlmegway for joint research projects outside
merely academic considerations Hamilton"* the ECJ refers for the first time, if | am correctthe
‘general principles of civil law’. This reminds wé similar reference in early ECJ judgments some
decades ago, when the ECJ started to refer tac@memon principles of constitutional law’ mainly to
justify the reference to human rights in its judgmse The short reference Hamilton opens up a new
horizon of research. What kind of principles areaniehere? Certainly not the ones the DCFR is
presenting since they do not contain principles sofutions. Why not develop these common
principles in Constitutional and Private Law joyntithereby making an effort to overcome the
boundaries between the two disciplines? Any furtlksearch, however, has to be aware that the role
and function of Europe in the world has chanfjédhis is true for the construction of Europe as a
federal state® as well as for the building of a European privatgl order:'® The outside boundaries
of the two Grand Projects yet deserve a deepeysinalhich reaches beyond the scope of this paper.

199" com (2008) 614 final.

See the study undertaken on behalf of the Europealiament by M.J. Hesselink, A Comparison betwienDraft
Common Frame of References and the European CommssBimposal for a Consumer Rights Directive, 2009 land
H. Schulte-Nolke, The Potential Impact of the ConsuRights’ Directive on the Member States’ Contitaaty, 2009.

0J C 317, 27.12.2009, 54 in its position papetherProposal of the Commission on a Consumer Rightéeciive.

See our Introduction in H.-W. Micklitz/F. Cafaggds.), European Private Law after the Common FrafnReference,
2010, to be published, where we tried to outlireeribeds for further research.

ECJ, 10.4.2008 Case C-412/06 at p. 42.
G. Majone, Europe As the Would-Be World Power,200

See D. Patterson/A. Afilalo, The New Global TregliOrder, The Evolving State and the Future of &ratho coined
the term of the ,market state’ which differs frohetnation state on which the post second worldorder was built.
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118 R, Michaels/N. Jansen, Private Law Beyond the 3t&igropeanization, Globalisation, PrivatizationCAJ2006, p.

843; N. Jansen/R. Michaels (eds.), Beyond the Retkinking Private Law, 2008.
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